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Appearances: California State Enpl oyees Associ ati on by Howard
Schwartz, Attorney, for California State Enpl oyees Associ ation,
SEI U Local 1000; State of California (Departnent of Personnel
Adm ni stration) by Charles D. Sakai, Attorney, for State of
California (Department of Corrections).
Before Blair, Chair; Carlyle and Johnson, Menbers.
DECI SI ON

JOHNSON, Menber: This case is before the Public Enpl oynent
Rel ati ons Board (PERB or Board) on an appeal filed by the
California State Enpl oyees Association, SEIU Local 1000 (CSEA) of
a Board agent's dismssal (attached hereto) of CSEA s unfair
practice charge. The charge alleged that the State of California
(Departnent of Corrections) (CDC violated section 3519.5(b) and

(c) of the Ralph C. Dills Act (Dlls Act)lv\henit'unilat_erally

The Dills Act is codified at Government Code section 3512
et seq. Section 3519.5 states, in pertinent part:

It shall be unlawful for an enployee
or gani zation to:

(b) Inpose or threaten to inpose reprisals
on enpl oyees, to discrimnate or threaten to
di scrim nate agai nst enpl oyees, or otherw se
tointerfere wwth, restrain, or coerce



assigned the duties of the Supervising Cook | (SQ)
classification to correctional officers at its California State
Prison, Sacranento.

The Board has reviewed the Board agent's warning and
di sm ssal letters, CSEA s unfair practice charge, its February 7,
1995 response to the warning letter, its appeal and CDC s
response to CSEA' s appeal. The Board finds the warning and
dismssal letters to be free of prejudicial error and adopts them
as the decision of the Board itself deferring this matter to

arbitration.?

enpl oyees because of their exercise of rights
guaranteed by this chapter.

(c) Refuse or fail to nmeet and confer in
good faith with a state agency enpl oyer of
any of the enployees of which it is the
recogni zed enpl oyee organi zati on.

Article 22.1(b) of the parties' collective bargaining
agreenent (CBA) requires that if the conduct conplained of in
this charge (CSEA' s assertion that CDC unilaterally transferred
duties from SCl classifications that are in the bargai ning unit
to correctional officers in Unit 6 wthout negotiating) is
subject to subsection (b) and there is a disagreenent on that
poi nt, then any disagreenent as to whether subsection (b)
requires the parties to nmeet and confer nust be submtted to the
arbitration procedure for resolution.

If, as CSEA alleges, CDC did in fact make changes in areas
wi thin the scope of negotiations (transfers), then it is for the
arbitrator to decide whether the parties are required to neet and
confer over the inpact of the decision. Accordingly, PERB wll
not rule on the nmerits of this case, but has investigated the
initial procedural aspects of this case and finds that the
procedural question is covered by Article 22.1(b) of the parties
CBA and nust defer this matter to the arbitration procedure for
resol ution.



ROFR
The unfair practice charge in Case No. S CE732-S is hereby
DI SM SSED W THOUT LEAVE TO AMEND.

Chair Blair and Menber Carlyle joined in this Decision.
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STATE OF CALIFORNIA Q C g PETE WILSON, Governor
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Sacramento Regional Office
1031 18th Street, Room 102
Sacramento, CA 95814-4174
(916) 322-3198

February 9, 1995

Robert J. Losik

Seni or Labor Rel ations Representative
California State Enployees Association
1108 0 Street

Sacramento, CA 95814

Re: California State Enployees Association v. State of
California (Department of Corrections)
Unfair Practice Charge No. S CE-732-S
DI SM SSAL LETTER

Dear M. Losik:

On Decenber 16, 1994, you filed a charge on behalf of California
St at e Enpl oyees Association (CSEA) in which you allege that the
State of California, Departnent of Corrections (CDC violated
sections 3519(b) and (c) of the Governnment Code. More
specifically, you contend that CDC has assigned the duties of the
Supervising Cook I (SA) classification to correctional officers
at its California State Prison - Sacramento facility. The SC
classification is assigned to Unit 15 which is represented by
CSEA. Correctional Oficers are in Unit 6, represented by
California Correctional Peace Oficers Association. This

m sassi gnment of duties you contend is a unilateral transfer of
bar gai ning unit work.

During the course of the investigation of this charge | |earned
that you becane aware of the use of correctional officers in the
satellite kitchens at California State Prison - Sacranento when
you had a wal k-through of the facility in May, 1994. You
inquired of the use of SCls by CDC and in June, 1994, CDC
responded with a brief denial of any m sassignnent. |n August,
1994, you had sonme discussions with CDC regarding the use of SCls
at the satellite kitchens but no agreenent was reached. Your
filing of the charge reflects the fact that no agreenent with CDC
has been reached.

| indicated to you, in ny attached letter dated January 25, 1995,
that the above-referenced charge did not state a prim facie
case. You were advised that, if there were any factua

i naccuracies or additional facts which would correct the
deficiencies explained in that letter, you should anmend the
charge. You were further advised that, unless you anended the
charge to state a prima facie case or wwthdrew it prior to
February 6, 1995, the charge woul d be dism ssed.
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On February 6, 1995, | granted a request for an extension of tine
for the subm ssion of a response to ny January 25, 1995 letter.
On February 7, 1995, | received neither an anended charge nor a
request for wi thdrawal but rather, | received additional |ega

argunent. You argue that the |anguage of Article 22.1(b) was not
intended to be a clear and unm st akabl e waiver of CSEA's right to
negotiate the decision to alter ternms and conditions of

enpl oynent, i.e. assignnment of duties. You continue by arguing
that PERB shoul d resolve this question (the applicability of
Article 22.1 (b)) through an evidentiary hearing.

As recited in ny January 25, 1995 letter, Article 22.1(b) states
"the parties recognize that it may be necessary for the State to
make changes in area wthin the scope of negotiations.” This
Article continues by establishing a procedure by which the State
may make those changes. This | anguage provi des a nechani sm which
ends in binding arbitration, to resolve disputes such as the one
raised by this charge and therefore this charge nust be deferred
and di sm ssed based on the facts and reasons contained in ny
January 25, 1995 letter.

Ri_ght__to Appeal

Pursuant to Public Enploynent Rel ations Board regul ations, you
may obtain a review of this dismssal of the charge by filing
an appeal to the Board itself within twenty (20) cal endar days
after service of this dismssal. (Cal. Code of Regs., tit. 8§,
sec. 32635(a).) To be tinely filed, the original and five copies
of such appeal nust be actually received by the Board itself
before the close of business (5 p.m) or sent by tel egraph
certified or Express United States mail postmarked no |ater

than the | ast date set for filing. (Cal. Code of Regs., tit. 8,
sec. 32135.) Code of Civil Procedure section 1013 shall apply.
The Board's address is:

Publ i ¢ Enpl oynent Rel ations Board
1031 18th Street
Sacranent o, CA 95814

If you file a tinely appeal of the refusal to issue a conplaint,
any other party may file with the Board an original and five
copies of a statenment in opposition within twenty (20) cal endar
days follow ng the date of service of the appeal. (Cal. Code of
Regs., tit. 8, sec. 32635(b).)

Service

Al'l docunents authorized to be filed herein nust also be "served"
upon all parties to the proceeding, and a "proof of service"
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must acconpany each copy of a docunent served upon a party or
filed wth the Board itself. (See Cal. Code of Regs., tit. 8,
sec. 32140 for the required contents and a sanmple form) The
docunment will be considered properly "served' when personally
delivered or deposited in the first-class mail, postage paid and
properly addressed.

Extension _of Tine

A request for an extension of tinme, in which to file a docunent
with the Board itself, nust be in witing and filed with the
Board at the previously noted address. A request for an
extension nust be filed at |least three (3) calendar days before
the expiration of the tinme required for filing the docunent.
The request nust indicate good cause for and, if known, the
position of each other party regarding the extension, and shal
be acconpani ed by proof of service of the request upon each
party. (Cal. Code of Regs., tit. 8, sec. 32132.)

Final Date

If no appeal is filed within the specified tine limts, the
dism ssal will becone final when the tinme Iimts have expired.
Si ncerely,

ROBERT THOWPSON
Deputy General Counse

I_?od’e‘F Smth
Board Agent

Att achnent

cc: Charles D. Sakai, Legal Counsel
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STATE OF CALIFORNIA ' - PETE WILSON, Governor

PUBLIC EMPLOYMENT RELATIONS BOARD

ANGIRT B
5y i,

Sacramento Regional Office
1031 18th Street, Room 102
Sacramento, CA 95814-4174
(916) 322-3198

January 25, 1995

Robert J. Losik, Sr. Labor Rel ations Representative
California State Enpl oyees Associ ation

1108 O Street

Sacramento, CA 95814

Re: California State Enpl oyees Association v. State of
California (Departnent of Corrections)
Unfair Practice Charge No. S CE-732-S
WARNI NG LETTER

Dear Mr. Losik:

On Decenber 16, 1994, you filed a charge on behalf of California
State Enpl oyees Association (CSEA) in which you allege that the
State of California, Departnent of Corrections (CDQ violated
sections 3519(b) and (c) of the Governnent Code. Mbre
specifically, you contend that CDC has assigned the duties of the
Supervising Cook I (SA) classification to correctional officers
at its California State Prison - Sacranento facility. The SCI
classification is assigned to Unit 15 which is represented by
CSEA. Correctional Oficers are in Unit 6, represented by
California Correctional Peace Oficers Association. This

m sassi gnment of duties you contend is a unilateral transfer of
bar gai ning unit worKk.

During the course of the investigation of this charge | |earned
that you becane aware of the use of correctional officers in the
satellite kitchens at California State Prison - Sacranmento when
you had a wal k-through of the facility in May, 1994. You
inquired of the use of SCls by CDC and in June, 1994, CDC
responded with a brief denial of any m sassignnent. |n August,
1994, you had sone discussions with CDC regarding the use of SCls
at the satellite kitchens but no agreenent was reached. Your
filing of the charge reflects the fact that no agreenment with CDC
has been reached.

Section 3514.5(a) of the Ralph C Dills Act (Dlls Act) states,
in pertinent part, that PERB shall not:

| ssue a conpl ai nt agai nst conduct al so

prohi bited by the provisions of the
[col | ective bargaining agreenment in effect]
between the parties until the grievance
machi nery of the agreement, if it exists and
covers the matter at issue, has been
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exhausted, either by settlement or binding
arbitration,

In Lake Elsinore School District (1987) PERB Decision No. 646,
PERB hel d that section 3541.5(a) of the Educational Enployment
Rel ations Act, which contains language identical to

section 3514.5(a) of the Dills Act, established a jurisdictiona
rule requiring that a charge be dism ssed and deferred if: (1)
the grievance machinery of the agreement covers the matter at

i ssue and culmnates in binding arbitration; and, (2) the conduct
conpl ained of in the unfair practice charge is prohibited bY t he
provisions of the agreement between the parties. PERB Regulation
32620(b) (5) (Cal. Code of Regs., tit. 8, sec. 32620(b)(5)) also
requires the investigating Board agent to dism ss a charge where
the allegations are properly deferred to binding arbitration.

These standards are met with respect to this case. First, the
grievance machinery of the agreement/MOU covers the dispute
raised by the unfair practice charge and culmnates in Dbinding
arbitration. Second, the conduct conplained of in this charge
that CDC unilaterally transferred duties from SCI classifications
that are in the unit to correctional officers in Unit 6 without
nggo}|at|ng is arguably prohibited by Article 22.1(b) of the

Article 22.1(b) provides:

b. The parties agree that the provisions of the Subsection
shall apply only to matters which are not covered in
this Contract.

The parties recognize that it may be necessary for the
State to make changes in areas within the scope of
negotiations. \Where the State finds it necessary to
make such changes, the State shall notify the Union of
the proposed change 30 days prior to its proposed

I mpl ement ati on.

The parties shall undertake negotiations regarding the
i npact of such changes on the enployees in Unit 15,
when all three of the follow ng exists:

(1) \Where such changes woul d affect the working
conditions of a significant nunber of enployees in
Unit 15.
(2) \Where the subject matter of change is within the
BQP e Rf representation pursuant to the Ralph C
iI1ls Act.
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Accordingly, this charge nust be deferred to arbitration and
will be dismssed. Such dismssal is without prejudice to the
Charging Party's right, after arbitration, to seek a repugnancy
review by PERB of the arbitrator's decision under the Dry_Creek
criteria. (See PERB Reg. 32661 [Cal. Code of Regs., tit. 8,
sec. 32661]; _Los Angeles Unified School District (1982) PERB
Deci sion No. 218; Dry Creek Joint Elenentary School District
(1980) PERB Order No. Ad-8la.)

If there are any factual inaccuracies in this letter or any
additional facts which would require a different conclusion than
t he one expl ai ned above, please anend the charge. The anended
charge should be prepared on a standard PERB unfair practice
charge formclearly |abeled Eirst Anended Charge, contain all
the facts and allegations you wi sh to nmake, and be signed under
penalty of perjury by the Charging Party. The anended charge
must be served on the Respondent and the original proof of

service filed with PERB. If I do not receive an anended charge
or withdrawal fromyou before February 6, 1995, | shall dismss
your charge w.thout l|leave to anend. |If you have any questi ons,

pl ease call ne at (916) 322-3198 ext. 358.

Si ncerely,

“Ro&tRoger Smit h
Board Agent

RCS: cb

(3) \Where the Union requests to negotiate with the
State.

An agreenent resulting from such negotiations shall be
executed in witing and shall becone an addendumto
this Contract. |If the parties are in disagreenent as
to whether a proposed change is subject to this
Subsection, such disagreenent nay be submtted to the
arbitration procedure for resolution. The arbitrator's
deci si on shall be binding. In the event negotiations
on the proposed change are undertaken, any inpasse

whi ch arises may be submitted to nediation pursuant to
Section 3518 of the Ralph C. Dlls Act.



